
~o ~rove, in reasonable detail, :~ :~e satisfaction of the City

at all t~~es throughout the term cf :his Agreement, that the

Company is in compliance ·.... i tl1 each term and condition of t.his

Agreement.

9.3 Reaulation bv Citv. ~o the full extent permitted by

applicable law either now or in the future:

(a) the City reser~es the right to adopt or issue

such rules, reg'ulations, orders, or other directives governing

the telecomrnunic;ations industry as it shall find necessary or

appropriate in the lawful exercise of its police power, and the

Company expressly agrees to comply ·.... i th all such rules,

regulations, orders, or other direct.ives; and

(b) the Director reserves the right to, from time

to time, issue :such lawful orders governing the Company, the

System or the City Fiber as he shall find necessary or

appropriate to carry out the purposes of this Agreement, and t.he

Company expressly agrees to comply with all such lawful rules,

regulations, orders, or other direct.ives.

(c) No rule, regulation, order, or other

directive issued pursuant to this Section 9.3 shall constitute an

amendment to this Agreement.
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9.4 Repor~~.

9.4.1 Comnanv Renort. The Company shall submit to the

Director, annually, until substantial completion of construction

of the Initial Eiackbone and the Government Loop, the Company's

plan for financi.ng completion of such construction.

9.4.2 Additional Information. Upon the request of the

Board, the Comot:roller or the Direc~or, the Company shall,

subject to the provisions of Section 9.1 hereof with respect to

proprietary infClrmation, promptly submit to the requesting party

any information or report reasonably related to the Company's

obligations under this Agreement, in such form and containing

such information as the requesting party shall specify.

9.4.3 Status Reoorts. (a) The Company shall submit

to the Director repor~s describing, in detail, the status of the

construction of the Initial Backbone in accordance with Appendix

B. The first such report shall be submitted within six (6)

months after the date of commencement of construction of the

Initial Backbone. All such reports shall be updated every six

(6) months thereafter until completion of construction of the

Initial Backbone.

(b) The Company shall submit to the Director

reports describing, generally the status of any Additional

Backbone every six (6) months after the commertcement of
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cons~r~c~ion thereof ~n~i~ ~~S substant~al ~omple~ion. The

r~m~anv shall not; ; .. -he ni~~c~~~ r... f cu~s~a~~ial com~letion of,-"" '!:' '. ... ._-:- .• ---- --- - - '- .. -- !:'-

the Additional Backbone.

9.4.4 financial Reoorts. (a) The Company shall

submit to the Comptroller and the Director no~ later than forty-

five (45) days after the end of each quar~erly fiscal period, a

copy of the Company's quarterly financial report.

(bl The Company shall submit to the Comptroller

and the Director, not later than four (4) months after the end of

each annual fiscal period, with respect to said period just

ended, a copy of the Company's annual financial statements which

statements, unle~ss ather....ise agreed to by the Comptroller, shall

be audited and cer~ified by an independent certified public

accountant in accordance with generally accepted accounting

principles.

(C) In the event of any transfer of the System to

any Person purs\lan~ to this Agreement, the Company shall remit to

the City the balance due of any payment required by Section 8.1.1

as of the date of the transfer as a condition of any such

transfer.

9.5 Addit.ional Filinas. Within twenty (20) business days

after the Company has received from or submitted to any

municipal, stat'B, county or federal agency or 'Officia.l any
-54-



communica~ion, public repor~, pe~i~ion ~r o~her filing which

?er~ains to any aspec~ of operations or ~he financial

arrangements in connection with the Sys~em or this Agreement or

which in any way materially affects the System or any Service or

the Company's representations and warranties set forth herein,

the Company shall submit to the Director a copy of such report,

petition, or other communication, provided, tha~ the above shall

not apply to any communications, public reports, petitions or

other filings with respect to tax matters. A copy of each

response thereto submitted to or received from such municipal,

state, or federal agency or official by the Company, shal~

likewise be submitted promptly to the Director and in no case

later than ten (10) days of its receipt. Notwithstanding the

above, the Company shall submit to the Director only the notices

of filings with the PSC and FCC unless the City requests all

papers filed subsequently by the Company in connection

therewith.

9.6 Books and Records/Audit

9.6.1 Books and Records. Throughout the term of this

Agreement, the Company shall maintain complete and accurate books

of account and records of the business, ownership, and operations

of the Company ~~ith respect to the System and its operation in a

manner acceptable to the Comptroller and the Director, provided

that all financial books and records which are maintained in
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accordance with the regulations cf ~he PSC and generally accepted

accounting principles shall be deemed :0 be acceptable. The

Comptroller or the Director may reasonably require that

additional books and records be maintained and provided as

reasonably necessarj to ensure proper accounting of all payments

due the City.

9.6.2 Right of Insoection The Board, the

Comotroller, the Director, or their designated representatives,

shall have the ri.ght to inspect, examine, or audit within New

York City, durin~r normal business hours and upon forty eight (48)

hours notice to t:he Company, all documents which pertain to the

Gross Revenues OJ: the Company and with respect to the Company's

other obligations pursuant to this Agreement. All such documents

shall be made available within Mew York City in order to

facilitate said inspection, examination,. or audit, as provided in

Section 9.5.1 hereof. All of such documents shall be retained by

the Company for a minimum of six (6\ years following termination

of this Agreement. Access by the City to any of the documents

covered by this Section 9.6.2 shall not be denied by the Company

on ~rounds that such documents are alleged by the Company to

contain propriet.ary information, provided that this requirement

shall not be deemed to constitute a waiver of the Company's right

to assert that t:he proprietary information contained in such

documents should not be disclosed.
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9.6.3 ?rotect:on from Disclosure. ~~e City shall

protect from disclosure any ~=c?=~eta~! L~fo~ation required :~

be made available to the City ?ursuant to Sections 9.6.1 and

9.6.2, in accordance wi~h applicable law.

9.7 Investicrations

9.7.1 Comoany Coooeration. The Company agrees to

cooperate fully and faithfully wit~ any investigation, audit, or

inquiry conducted by a State of New York or City gover~~ental

agency or authority that is empowered directly or by designation

to compel the attendance of witnesses and to examine witnesses

under oath, or conducted by the Inspector General of a

governmental agency that is a part;! in interest to the

transaction, submitted bid, submitted proposal, agreement,

franchise, CClntract, lease, gerrnit, or license that is the

subject of the investigation, aUdit, or inquiry.

9.7.2 Failure to Testifv. If: (a) any general

partner, director, officer, principal, employee, or agent of the

Company (hereinafter "requested person"), who has been advised

that his or her statement, and any information from such

statement, ,~ill not be used against him or her in any subsequent

criminal proceeding, refuses to testify before a grand jury or

other governmental agency or authority empowered directly or by

designation to compel the attendance of witnesses and to examine
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license entered intc w::...t.h or g=an~ed ~y -he City, the State,

any political subdivisLon or ?ubl~= aut.horir.y thereof, or t.he

.....
~
":'"I'

J, ,

per::o::::7tance~~esse5 under oath c~ncer~ir.g :~e ~war~

;y t.ransac-::i.on, agre~eme!lto, lease I ;Jer:::'.::"':

lrt Authority of New York and New =ersey, or any local
,.

!velopment corporation within the City, or any public benefi:

Jrporation organized ~r.der t.he laws of :he State of New York; or

I~
r

(b) any requested person refuses to testify :or a
t.

?ason other than t.~e assertion of his or her privileges against

?If-inc.=imination in an investigation, audit, or inquiry

:mducted by a City or State governmental agency or authority

npowered directly or by designation to compel the attendance of

Ltn~sses and to take testimony under oath, c.= !~spec't.o=

aneral of the goverr~ental agency that is a party in interest

~, and is seeking testimony concerning the award of, or

ar:ormance under, any transaction, agreement, lease, permit,

Jntract, franchise, or :icense entered into with or granted by

he City, the State, Or any political subdivision thereof O~ any

::lcal development corporation witr.in the City; then, the aoard

hall convene a hearing, upon not :ess than five (5) days'

ritten notice to the parties involved, to determine if any

enalties should attach for the failure of a person to testify.

f any nongovernmental party to the :'1earing requests an

djournment, the Bt:Jard may, upon granting the adjournment,

uspend any contract, lease, pe~t, agreement, f=~~=~i~~f
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~icense pending the :~~al dete~.~~aticn ?ursuant ~o Sect~cn 9.7.~

,erect, without t.he C~ty incurring any liability, penalty or

jamages for delay or otherwise.

9.7.3 Penalties for :ailure to Testifv. The oenalties- ~

~hich may attach for a failure :0 testify after a final

jetermination by the Board pursuant to Section 9.7.4 hereof may

include, but shal: not exceed: (a) the disqualification, for a

?eriod not to exceed five (5) years from the date of an adverse

1etermination, of any requested Person, or any entity of which

such Person was a member at the time the testimony was sought,

including, but not limited to, the Company, from submitting bids

for, or transacting business with, or entering into or obtaining

any contract, lease, permit, franchise, agreement, or license

with or from the City; and/or (b) the cancellation or

termination of any and all existing City contracts, leases,

?ermits, franchises, agreements, or Licenses that the reIusal to

testi=y concerns and that have ~ot been assigned nor the proceeds

of which pledged, pursuant to this Agreement, to an unaffiliated

and unrelated institutional lender :or fair value prior to the

issuance of the notice "scheduling the hearing, without the City

incurrinq any Liability, penalty or damaqes on account of such

cancellation or termination, provided that any monies laWfully

due from the Cit~r directly for goods delivered, work done,

rentals, or fees accrued prior to the cancellation or termination

shall be paid by the City.
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9.7.4 Dete~i~ation of ?~~a~~7 ( a ) ~he Soard shall,

=eac~ing i~s deteJ~i~ation and in assessing an appropriate

laIty, consider and address the fac~ors set forth in the

Llowing subsections (b) and (c) of this Section 9.7.4 and may

30 consider, if relevant and appropriate, the criteria set

:th in the following subsections (d) and Ie) of this Section­

7.4, in addition to any other information which may be

Levant or appropriate:

(b) the good faith endeavors or lack thereof by

~ requested Person, the Company to cooperate fully and

Lth£ully with any governmental investigation or audit,

:luding but not limited to the discipline, discharge, or

3association of any requested Person failing to testify, the

:duction of accurate and complete books and records, and the

:thcoming testimony of all other members, agents, assignees, or

iuciaries whose testimony is sought;

(C) the relationship of the requested Person who

Eused to testify to any entity, including, but not limited to,

~ Company that is a party to the hearing, including, but not

nited to, whether the Person whose testimony is sought has an

~ership interest in said entity and/or the degree of authority

j responsibility said Person has within the entity;
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(d) ~he ~exus of t~e :es~~~ony sought to tte

ec"; entity and it:: contracts, :'eases, EJeI:":'l".i ts, c.g::eemc;,.'::::,

chises, or licenses ~~th the City;

(e) the effect a penalty may have on an

filiated and unrelated party or entity that has a signi~icant

rest in an entity subject to penalties ~nder Section 9.7.3

:0£, provided that said unaffiliated and unrelated party or

.:.y has given actual ~otice to t~e Board upon the acquisition

jaid interest or, at the hearing called for in Section 9.7.2

!of, gives such notice and proves that such interest was

'iously acqUired. Under either circumstance, such

:!iliated and unrelated party or entity must present evidence

:he hearing demonstrating the potential adverse impact a

llty will have on said person or entity

9.7.5 Definitions. For ?urposes of this Section 9.7:

the te=:ns "franchise" or "agreement" as used herein shall

.ude this Agreement, the franchise granted pursuant to this

~ement, and any license, permit, franchise, or concession not

lted as a matter of right; (b) the term "person" as used

:in shall include any natural person doing business alone or

)ciated with another person or entity as a general partner,

:ctor, officer, principal, employee, or agent; (C) the term

:ity" as used herein shall include any firm, partnership,

Joration, association, joint venture, or other person that
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:eives any money, benei~~, license, lease, ==anchise, pe~i~ or

:1sent: from or throuq:-t ::he Ci.ty or o:.!'.er.-rise t.=ansac,:s business

:h t.he City; and (d'! ::he t.erm "=:1ember" as :.:sed herein shall

:lude any person associated with another person or entity as a

1eral partner, director, officer, principal, employee, or

?nt.

SECTION 10 -- RESTRICTIONS AGAINST ASSIGNMENT
AND OTHER TRANSFERS

10.1 Transfer of Interest. Except as provided in Section

,7 hereof and Appendix D to this Agreement, :1either the

lnchise granted herein, nor any rights or obligations of the

:l.pany pursuant to t:his Agreement, shall be encumbered,

3igned, sold, transferred, pledged, leased, sublet, or

:tgaged in any manner, in whole or i.n part, t.o any Person, :1or

111 title therein, either legal or equitable, or any right or

:erest therein, pass to or vest i.n any Person, either by ae':

the Company, by act of any Per~on holding Control of or any

:erest in the Company or the franchise granted herein, ~y

:ration of law, or otherwise, without the prior written consent

the Board, in accordance with the provisions of this

:tion 10, which consent may be withheld by the Board in its

~e discretion.

-62-



10.2 Transfer of Control of Stock. A complete description

of t~e ownership and C~ntrol 8£ :he Company is set forth in

Appendix 0 to this Agreement. In the event this description

changes prior to the Effective Date, the Company shall provide

the Director with an updated Appendix D. Notwithstanding any

other provision elf this Agreement, no change in Control of the

Company or the franchise granted herein shall occur after the

Effective Date, by act of the Company, by act of any Person

holding Control of or any interest in the Company or in the

franchise granted herein, by operation of law, or otherwise,

without the prior '~itten consent of the Board. By way of

example, but not limitation, the notice requirements of Section

10.3 hereof shall apply whenever any change is proposed in more

than twenty percent (20%) of the ownership or Control of the

Company, the System. the franchise granted herein or of any

Person holding Cont=ol of or any interest in the Company or in

the System or in the franchise, regardless of the manner in which

such ownership or Control is evidenced (~.R., stock, bonds,

promissorf notes, pledges, or other indicia of ownership or

Control). Notwithstanding the foregoing, the Board reserves the

right, in its sale discretion, on a case-by-case basis, to grant

petitions for consent to the transfer of Control of the Company

or the franchisE~ granted herein from Persons other than the

Company. The City, its officers, employees, agents, attorneys,

consultants and independent contractors retained by the City in
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connec~ion with such petition for transfer shall not be liable ~o

the Company for exercising its Lights ~erein.

10.3 Petitign. The Company shall promptly notify the Board

of any proposed action regarding the consent of the Board

pursuant to Sections 10.1 or 10.2 hereof, by submitting to the

Director, with a copy to the Corporation Counsel of the City, a

petition requestj.ng the approval of the Board. The petition

shall fully describe the proposed action and shall be accompanied

by a justificati"n for the action and such additional supporting

information as the Board or the Director may require in order to

review and evaluate the proposed action. Upon review of the

petition, the Director shall submit the petition to the Board

together with a recommendation for action on the pet~tion.

10.4 Public Hearina. After receipt of the petition the

Board may, as it deems necessary or appropriate, schedule a

public hearing on the petition. For the purpose of determining

whether it shall grant its consent, the Board may inquire into:

(a) the qualifications of each Person involved in

any action descr'ibed in Sections 10.1 or 10.2 hereof,

(b) all matters relevant to whether said Person

will adhere to all applicable provisions of this Agreement, and
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(C) all other matters :~e Board deems =elevant in

eval~ati~g the pet~t~on. Further, the Board may perform a

comprehensive audit of the company's performance under the terms

and conditions of this Agreement. The Company shall provide all

requested assistance to the Board in connection with any such

inquiry and, as appropriate, shall secure the cooperation and

assistance of all Persons involved in said action.

10.5 Conditions. As a condition to the granting of any

consent required by Sections 10.1 or 10.2 hereof, the Board may

require that each Person involved in any action described in

Sections 10.1 or 10.2 hereof shall execute an agreement, in a

fo~ and containing such conditions as may be specified by the

Board, providinq that said Person assumes and agrees to be bound

by all applicable provisions of this Agreement and such other

conditions which the Board deems necessary or appropriate in the

circ~stances. The execution of such agreement by such Person(s)

shall in no way relieve the Company, or any other transfer~r.

involved in any action described Ln Sections 10.1 or 10.2 h~reof,

of its obligations pursuant to this Agreement, without the

separate, express consent of the Board to such a release.

10.6 ~itted Encumbrances. Nothing in this Section 10

snall be deemed to prohibit any assignment, pledge, lease,

sublease, mortg'age, or other transfer of all or any part of the

System, or any right or interest therein, for financing purposes,
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provided that each such assignment, pledge, lease, sublease,

mor~qage, or other ~=ansfer shall be subject to and subordinate

to the rights of the City pursuant to this Agreement and

applicable law. The consent of the City will not be required

with respect to any transfer to, or taking of possession by, any

banking or lending institution which is a secured creditor of the

Company of all or any part of the System pursuant to the rights

of such secured creditor under Article 9 of the Uniform

Commercial Code, as in effect in the State of New York, and, to

the extent that the collateral consists of real property, under

the New York Real Property Law, provided that the City'S rights

are in no way adversely affec~ed or diminished.

10.7 No Waiver. The grant or waiver of anyone or more of

such consents shall not render unnecessary any subsequent

consent, nor shall the grant of any such consent constitute a

waiver of any other rights of the :ity.
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SEC~:ON II -- ~IABILI~Y .;NO INSURANCE

11.1 ~ili~v and Indemnitv

11.1.1 Comoany. The Company shall be liable for, and

shall indemnify and hold the CitYI its officers, agents,

ser-rants or employees (the "Indernnitees") harmless from any and

all liabilities, suits, obligations, fines, damages, penalties,

claims, costs, charges and expenses (including, without

limitation, att~orneys I fees and disbursements), that may be

imposed upon or incurred by or asserted against any of the

rndemnitees arising out of the construction, operation,

maintenance, repair or removal of the Fiber and the System and

the construction, :naintenance r and repair of the City Fiber or

otherwise in connection with this Agreement arising out of or

related to thi~3 contract, whether ~r not such damages are due to

the negligence or otherwise of the City, its officers, agents,

ser-rants or employees; and i. t .Ls c condition of t~is contract

that the City assumes no liability for damages to either persons

or property on account of the same. except as expressly provided

herein.

11.1.2 No Liability for Public Work, etc. The City

shall have no liability to the Company for any damage as a

result of or Ln connection with the orotection, breaking through,

movement, remo'val, alteration, or relocation of any part of the
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System by or on behalf of the Company ~r ~he City in connection

with any emergency, public work, publ~= ~mprovement. alteration

of any municipal structure, any change 111 the grade or line of

any Street, or the elimination, discontinuation, and closing of

any Street, as provided in Sections 2.4.5, 6.4.1 and 6.4.2

hereof. When possible, the Company shall be consulted prior to

any such activit~r and shall be given the opportunity to perform

such work itself. However, the City shall have no liability to

the Company in the event it does not so consult the Company. All

costs to repair I~r replace the System or parts thereof, damaged

or removed as a result of such activitYI shall be borne by the

Company.

11.1.3 No Liabilitv for Damaaes. The City, its

officers, employees, agents, and servants shall have no liability

to the Company for any special, incidental, consequential,

punitive, or other damages as a result of the exercise of any

right of the Cit.y pursuant to this Agreement or applicable law,

including, without limitation, the rights of the City to

terminate, amend, or otherwise modify all or any part of this

Agreement or the franchise granted herein. Notwithstanding

anything in the foregoing to the contrary, the City shall be

liable to the Company for its gross negligence and its willful

misconduct.
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11.1.4 Defense of C:aim, Etc. :f any claim, act~on or

;nade or brought. agair.st any of t.he rndemnit.ees by

reason of any event. to which reference is made in Section 11.1.1

hereo:, then upon demand by the City, the Company shall either

resist, defend or satisfy such claim, action or proceeding in

such Indemnitee's name, by the attorneys for, or approved by, the

Company's insurance carrier (if such cla~m, action or proceeding

is covered by insurance) or by t.he Company's attorneys. The

foregoing notwi t:hstanding, upon a showing that the Indemnitee

reasonably requires additional representation, such Indemnitee

may engage its own attorneys to defend such Indemnitee, or to

assist such Indemnitee in suoh Indemnitee's defense of such

claim, action or proceeding, as the case may be, and the Company

shall pay the reasonable fees and disbursements of such attorneys

of such Indemni~ee.

11.1.5 Limitations. (a) As between the City and the

Company, the indemnity obligations of the Company pursuant to

this Section 11.1 shall not apply to any Services provided or

distributed over the System (including the City Fiber) to the

extent that the Company has not provided such Services or

performed any other act forming the basis of said claim,

notwithstanding the City'S use of the Company's Fiber.
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(b) :n the even~ t~e Company provides Service to

~he City, the Company's liability ~o ~he City for any damages or

injury arising in connection with such service shall be no

greater than its liability to any Customer for the same. The

Company shall have no obligation to maintain, and no liability

for any damage or other claim with respect to, the portion of any

Drop Cable that is within a City Building, commencing at its

point of entry into such City BUilding.

(C) Notwithstanding the provisions of Section

11.1, the City shall be liable to and indemnify the Company for

any injury or damages to the Company, its officers, agents,

employees, contri!ctors, and third parties caused by its negligent

action or inaction with respect to any condition in any City

owned building and such injury or damage was not also caused by

the CompanYI its officers, agents, employees and contractors.

11.2 Insurance.

11.2.1 Specifications. At or before the Closing, the

Company shall, at its own cost and expense, obtain and furnish to

the City, with copies to the Comptroller and the Director, a

certificate of liability insurance policy insuring the Company

and the City for any injury or damaged caused by the matters

listed in Sectlon 11.1 herein, in the minimum combined amount of

FIFTY MILLION ($50,000,000.00) DOLLARS, covering bodily injury,
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including death and personal ~nju~rl and ~=operty damage. The

insurance shall include contrac~~al liabi~~~y coverage, covering

the Company's indemnification obligation set forth in Section

11.1 hereof. Such policy or policies shall be issued by

companies duly Licensed to do business in the State of New York

and acceptable ':0 the Comptroller. Such companies must carry a

rating by Best's of not less than B+. The foregoing minimum

limitation shall not prohibit the Company from obtaining a

liability insurance policy or policies in excess of such

limitations, prOVided that the City shall be named as an insured

party to the full extent of any limitation contained in any such

policy or policies obtained by the Company.

11.2.2 Maintenance. (a) The liability insurance

policies required by Section 11.2.1 hereof shall be maintained by

the Company throughout the term of this Agreement and shall

continue until completion of removal of the Fiber from'the

Streets to the extent it is required pursuant to this Agreement.

It may be provided under the same policy required ~nder Section

11.2.1 of the Lower Manhattan Franchise Agreement.

(b) Each such liability insurance policy shall

contain the following endorsement: 4It is hereby understood and

agreed that this policy may not be cancelled nor the intention

not to renew be stated until ninety (90) days after receipt by

the City, by registered mail, of a written notice of such intent
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~o cancel or not. ~o :-enew.·' ·~ith.l.n sixt.y '50) days after ::eceipt.

by the City of said not.ice, and in no event. later than thirty

(30) days prior to said cancellation, the Company shall obtain

and furnish to the Comptroller, ~ith d copy to the Director,

replacement insurance policies in a form reasonably accept.able to

the Comptroller. The policy or policies providing the foregoing

insurance shall be in a form acceptable to the Comptroller,

together with evi.dence acceptable to t.he Comptroller

demonstrating that. the premiums for such insurance have been

paid. Such insurance shall take effect at or before the

Effective Date.

11.2.3 Increased or Decreased Insurance Coveraae. ~he

City, in the event of any substantially changed material

circumstances fClllowing the Effective Date of this Agreement, and

upon three (3) n~nths notice to the Company, may alter the

minimum limitation of the liability insurance policy or policies

required in Section L1.2.1 hereof, but only to the extent

reasonable and customary within the practices of the industry.

11.2.4 Liabilitv Not Limited. The Company's

indemnification obligations under Section 11.1.1 hereof shall

not be limited ~y said insurance policies nor by the recovery of

any amounts the:l:eunder.
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SECTI8N ~2 -- SPECIFIC RIGHTS AND REMEDIES

12.1 Not Sxclusive. ~he Company agrees that the City shall

have ~he specific: rights and remedies set forth in this

Section 12. These rights and remedies are in addition to and

cumulative with dny and all other rights or remedies, existing or

implied, now or hereafter available to the City at law or in

equity in order to enforce the provisions of this Agreement.

Such rights and remedies shall not ~e exclusive, but each and

every right and remedy specifically prOVided or otherwise

existing or given may be exercised from time to time and as often

and in such order as may be deemed expedient by the CitYr except

as provided herein. The exercise of one or more rights or

remedies shall not be deemed 'a waiver of the right to exercise at

the same time or thereafter any other right or remedy nor shall

any such delay or omission be construed to be a waiver of or

acquiescence to any default. The exercise of any such right or

remedy by the City shall not release ~he Company from its

obligations or any liabilit.y under -::his Agreement.

12.2 Security Fund

12.2.1 Amount. On or before the Closing r the Company

shall have deposited with the Comptroller an irrevocable,

unconditional letter of credit, in the amount of Five Million

($5,000,000.00) dollars. The amount of such letter of credit to
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12.2.2

security for: (a)

Section 8.1.l(al;

be provided to the Comptroller shall consti~ute the Company's

Secu=i~y Fund. Upon completicn c: construction of the Initial

Backbone, the amclunt. of the Securi ty Fund shall be reduced to

One ~illion Seven Hundred Fifty Thousand ($1,750,000.00) dollars.

At any time during the term of this Agreement, the City may, in

its sole discretion, require the Company to increase the amount

of the Security Fund if it finds that new risk factors exist

which reasonably necessitate an increase in the amount of the

Seeurity Fund, suer. as an increase in the amount of compensation

payments to be made pursuant to Section 8.1.1 hereof or the

failure of the Company to perform any of its obligations pursuant

to this Agreement.

Purnose. The Security Fund shall serve as

payment of the franchise fees set forth in

(b) the performance of its obligations set forth

in Section 8.1.1(b)(i)-(iii);

(C) the paYment of premiums for the liability

insurance required pursuant to Section 11.2.1;

(d) the removal of the Fiber from the Streets at

the termination of the Agreement, at the election of the City,

pursuant to Section 12.6.1;
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(e) the payment ~o the Ci~y of any ~moun~s for

which the Company is liable pursuant to Section 11.1.1 which are

not covered by the Company's insurance;

(f) the payment of any other amounts which become

due ~o the Ci~y pursuant to this Agreement or law;

(g) the timely renewal af the letter of credit

that constitutes the Security Fund; and

(h) any costs, losses or damages incurred by the

City as a resul~ of a default of the Company's obligations of

this Agreement.

12.2.3 Withdrawals from the Security Fund. In

accordance with the procedures set forth in Sections 12.2.4,

12.4.4 and 12.4.5, the Comptroller may withdraw from the

Sec"~ t"i ty Fund and pay to the City the amounts specified in such

Sections.

12.2.4 Notice of Withdrawals. Within one (1) week

after any withdrawals from the Security Fund, the Comptroller

stall notify the Company of the date and amount thereof.
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The withdrawal o:E amounts from the Security Fund shall constitute

a credit against :~e amount of :he applicable :iability of the

Company to the City but only to the extent of said withdrawal.

12.2.5 Reolenishment. Throughout the term of this

Agreement, and for ~inety (90) days thereafter, the Company shall

maintain the Security Fund in the amount specified in

Section 12.2.1 hereof. Within thirty 30) days after receipt of

notice from the Comptroller that any amount has been withdrawn

from the Security rund, as provided in Section 12 hereof, the

Company shall restore the Security Fund to the amount specified

in Section 12.2.1 hereof, prOVided that, if a court determines

that said withdrawal by the City was improper, the City shall

refund the imprl::)perly withdrawn amount to the Company.

12.2.6 Not a Limit on Liability. The obligation to

perform and the liability of the Company pursuant to this

Agreement shall not be limited by the acceptance of the letter of

credit required by this Section.

12. 3 ~,ida ted Damacres. ( a ) The Company agrees that each

of the defaults set forth in this Section 12.3 shall result in

injuries to the City, the compensation for which will be

difficult to ascertain and to prove. Accordingly, the Company

agrees that thE~ liquidated damages in the amounts set forth below

are fair and reasonable compensation for such injuries. The
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